#63.80 o 5/27/17

Memorandum 77-38
Subject: Study 63.80 - Revisions of the Psychotherapist-Patient Privilege

Attached are two coples of a staff draft of a tentative recommenda-
tion, prepared by Mr. Sterling, to carxy out the decisioné of the Com-
mission made at a prior meeting when revisions of the psychotherapist-
‘patient prlvilege were considered Please mark your editorlal revisions
on one copy to turn in to the staff at the June meeting. Also attached
is a copy of Memorandum 76-18 which cdntains.bétkground information.
~Although the draft of the tentative recdmmeﬁdation draws héévily ot this
: mémbraﬁﬂﬁm} the'backgrdund information may be useful to our two.new
Commissioners., ' ' o

The staff is greatly coticerned about one aspect of thejtentative
recommendation. Our concern goes to the proposal to éépand‘subdivision

(a) of Section 1010 (page 8 of the tentative:récoﬁmehdatioh).: The
existing subdivision (a)--which iz limited to a doctor.who devotes "a
substantial portion of his time to the praétice of‘psychiatry”~~will be
expanded to cover any doctor "while engaged in the diaéndéis or treat-
ment of a méntél or emotional condition.” We are greatl& concefned
“because we believe that this expansion will either kill the entire
proposal for improvement of the psychotherapist patient privilege or
will lead to the enactment of additional exceptions to the priv1lege
that will deprive persons who are consulting psychiatrists and other
psychotherapists of the protection they now have. This is beeause the
distriet attorneys have consistently opposed expansion of the privilege,
and I would anticipate that personal injury lawyers and others would
also oppose expansion df_subdivisioh_(a) ahsent‘a.shoyihg of some defi-
ciency in the_existing California law ander thié subdivision. As you
will recall, this éxpansion was not suggested by any sourhé in Califor-
nia and, as far as we' know, no source in Califotnia seeks such an expan-
sion. o one has advised us of any inadequacy in present subdivision
(a). The expansion finds its source in the proposed Federal Rules of
Evidence; these rules were never"édopted h? Congresé bécéhse'of the
substantial opposition to the proposed rules on privilege both on the

ground that they were beyond the authority of the court and on the
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ground that the substance of the rules was inadequate. We found one law
review article that noted that the proposed rule on the psychotherapist-
patient privilege was opposed by the American 3ar Assoclation: one
source indicated that the basis of the objection was that the broad
scope. of the proposed privilege would keep relevant information from the
fact finder, but we have not found any written statement as to the
grounds for the ABA objection. We are also concerned that the change in
subdivision (a) will create a practical problem of judicial adninistra—
tion. The judge can apply existing subdivision (aj‘fairly easily since
‘_he_need_oniy determine wnether the doctor is a psychiatrist. The ex-
'panded'tule may require that the judge go into the nature and cause of
theieondition being diagnosed or treated to determine whether it 1s a
“mental or emotiomal condition® and would appear to expand'gteatly the
scope of the privilege, especially if it is true that 80-90 percent of
physical illness has a mental or emotional cause or component. On
balance, the staff does not belleve that such an expansion of the privi-
1ege is desirable. .

We have one other minor point we wish to make concerning the tenta-
tive recommendation. This concerns subdivision (b) of Section 1010 on
page 8 of the tentative recommendation. The Commission there proposes
to expand the scope of suhdivision (b} to cover a psychologist licensed
or certifled under the laws of another state. Ye have no problem with
this expansion. However, we note that this does not follow the federal
rule which would have expanded it to include “anv state or nation. In
this eonnection, it should he noted that Rusiness and Professions Code
Section 2912 provides:

. 2912, wothing in this chapter shall be construed to restrict

or prevent a person who is licensed or certified as a psychologist

in another state or territory of the United States or in a foreign

country.or province from offering psvchological services in this
state for a period not to exceed 30 days in any calendar year.

After the Commission has reviewed these policy issues and any others
raised ar the meeting, the staff is hopeful that the tentative recommen-—
natlon {with any necessary revisions) can be approved for distribution

for comment after the June meeting.

Respectfullf submitted,

John H. De¥oully
Executive Secretary
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Staff .raft
TEATATIVE RECO:GEKDATION

relating to
HEVISION OF Tir PSYCHOTHERAPIST-PATIENT PRIVILEGE

' The Evidence Code prov151ons reldtlng to the psychotherapi5t~

patient privilege were enacted in 1965 upon recommendatlon of the

California Law Revision Lommission.é these proviéiqns have been the

' subject of several subsequent Comrission recomméndations, with the

result that they have been anended and suprplemnented a number of times.3

In the course of its continuing study of the laﬁ relating to evidence,

‘the Commission has reviewed the psychotherapist-patient privilege in the

lipght of recent law review articles,4 monographs and other communica-

1. .

1965 Cal., Stats., Ch. 299. As originally enacted, the psychother-
apigst—patient privilege was contained in Sectioms 1010-1026 of the

‘tvidence Coda. Sections 1027 and 1028 were added by legislation

enacted in 1970. Unless otherwise noted, all section refereénces
herein are to the btvidence Code. TR

See Recommendation Proposing an Lvidence Code, 7 Cal. L. Pevision
Comzi'n Reports 1 (1565). For t) the Commission's background study on
the psychotheranist-patlent er1v1lege, see A Privilege Hot Covered
by the Uniform Rules--Psychotherapist-Patient Privilege, 6 Cal. L.
flevision Comm'nu Reports 417 (1964). o

See hecommendation Relating to the bvidence Code: _Jumber 1--
Evidence Code Eevisions, B cal. L. kevision Comm'n Reports 101
(1967); Recommendation Delating to the Evidence Code: Humber 4--
Revision of the Frivilepes Article, ¥ Cal. L. Revision Coma'n

Reports 501 {196%); Recommendation Relatlng -to the pvidence Code:
rumber 5--Revislonus of the Evidence Code, % Cal L. Revision Commu'n
“eports 137 (1969). GSee also 1967 Cal. Srats., Ch., 650; 1970 Cal,
Statrs., Chs. 1396, 1397. & number of other awmendments have been
made in these provisions to conform these provisions to:other
recent enactments. :

See, e.g., Louisell & Sinclalr, :eflections on the Law of Privi-
leged Communications--The Psychotherapist-Patient Privilege in
Pergpective, 59 Cal. L. Rev. 30 (1971); Commnent, Underprivileged
Communications: ixtension of the Psychotherapist—-Fatient Privilege
to Patients of Psychiatric Social ¥Yorkers, £l Cal. L. Rew., L2530
(1973): Psychotherapist-Patient Privilege, 62 Cal. L. Rev. 504
(1674); Cémment, California Evidence Code. Section 771: Conflict
with Privileged Cowmmunications, b Pac. L.J. 612 (1975); Comment,
iarasoff v. Repents of the University of California: Psychothera-
pists, Policemen and the Duty to Warn--An Unreasonable Extension of

the Common Law? ¢ Golden Gate L. Rev. 229 (1975).
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tions received by the Commission,5 and the Federal Zules of Evidence.6

As a result of this review, the Commission has determined that a number
of revisions in the scope of the psyciotherapist-patient privilege are

desirable,

The Commission recogunizes that any extension of the scope of pro-
tection affordec confidential communications necassarily handicaps the
court or jury in its effort to make a correct determination of the
facts, Hence, the social utility of any new privilege or of any exten—
sion of an existing privilege must be welghed againsf the social detri-
ment inherent in the calculated suppression of relevant evidence.
Applying this criterion to the psychotherapist-patient privilege, the
- Commission is persuaded that the psychotherapist-patient privilege is

~unduly restrictive and therefore makes the following recommendations.

Pﬁysiciahs Other Than Psychiatrists

Section 1010(a) 1inecludes within the peychotherapist-patient privi-
lege physiciansrwho specialize in psychiatry or are reasonably believed
by the patient to so s;necialize.7 This liwitation to psychiatrists only
is'ovéfly restrictive since a physician who is not a psychiatrist may
give aid of a psychotherapeutic nature in the ordinary course of treat-

‘ment. +1limination of the restriction to psychiatrists only will also

T 5. See, e.g., Letter from Professor John Xaplan (May 23, 1975), on
file in the Commission's offices. Professor Jack Friedenthal pre-
pared a background study for the Commission, whose coverage in-
cludes the psychotherayist-patient privilege. See Analysis of
Differences Between the Federal Pules of nvidence and the Califor-
nia Ividence Code (mimeo 1976). The Commission has also had the
benefit of an unpublishad paper by “obert Plattner, The California

. Psychotnerapist-Patient Privilege (Stanford Law School 1975).

G. The Federal Rules of !vidence do not coatain a statutory psycho-

o therapist-patient privilege. See Hule 301. Howevér, the Supreme
Court Advisory Committee's proposed rules included a statutory
privilege with notes thereon. See Proposed Federal Rules of Fvi-
dence, Rule 504 (Callaghan 1974, J. Schmertz ed.). The Commission
has consulted the proposed rules and notes which reflect the most
recent thinking in the field.

7. Section 1010(a) applies to a physician "who devotes, or is reason-

ably believed by the patient to devote, a substantial portion of
his time to the practice of psychiatry.”
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avold the need to make refined distinctions concerning what is and what

is not the practice of psychiatry.”

Psychologists Licensed in Other Jurisdictions

Section 19010(b) includes within the psychotherapist~patient privi-
lege‘psychologists-licensed in California.9 ilowever, a psychologiét
licensed or certified in another jurisdiction may give tredtment in
California.la For this reason, Section 1010(b) should be hroadened to
include psychologists licensed or certified im another jurisdiction,
The requirement that the psychologist bLe in fact licensed or certified,
and not merely believed to be so by the patient, 1s justified by the
nuitber of persons, other than physicians, purporting to remder psycho-

: \ \ 11
therapeutic aid and the wariety of their theories.

Licensed Lducational Psychologists

Legislation enacted in 197y provides for the licensure of educa-
tional psychologists.12 A licensed educational psycholopgist may ensgage
in private practice and provide substantially the same services as
school psychologists who are already included within the psychotherapist-

patieat privilege.13 The qualifications for a licensed educational

8, Sze Supreme Court Advisory Committee'’s ote to- Section 504 of tle
Proposed Federal Rules of Lwvidence (1973},

5. Section 1010(b) requires licensure under Chapter % 6 (commenciug
with Section 2900) of Division 2 of the Business and Professions
Code (psychologists). -

19. Pusiness and Professions Code Section 2912 provides:

2912, othing in this chapter shall be construed to
restrict or preveut a person who is licensed or certified as a
psychologist in another state or territory of the United
States or in a foreign country or province from ocffering
‘psychological services in this state for a period not to ex-
ceed 30 days In any calendar year, :

1l. See Supreme Court idvisory Committee's fidte to Section 504 of the
. Proposed Federal ‘ules of Evidence (1¢73).

12. See Article 3 (commencing with Section i7660) of Chapter 4 of Part
. 3 of bDivision 3 of the Business and Professions Code (licensed
- educational psycholoplsts), enacted by lB?u Cal. Stats., Ch. 1305,
5.
U

'13. ‘See Section 1014(d).



paycheologist are more stringeat than for a school psychologist, tne
licensed educational psychologist being required to have three years of
full-time experience as a credentialed school psychologist in the public
schools or experience which the examining board deems éqﬁivaiént;lh For
these reasons, the psycﬁotherapist—patient privilege should be broadened

to include the licensed educational psychologist.

Psychiatric Social Workers

The psychotherapist-patient privilege does not now apply to psychi-
atric social workers.15 ihe psychiatric social worker is an important
source of applied psychotherapy of a nonmedical nature in public health
instituiions, performing the same functions as other presently privi-
leged professiorials.16 By excluding psychiatric social workers, the
existing privilege statute often works to protect the rich and deny the
poor who must rely on psychiatric social workefs, ot psychiatrists, for
their psychotherapeutic-aid. The Commission recommends expansion of the
ps?chotherapist—patiemt ﬁfiﬁilege to include conf1dentia1 communications
to psychiatric social workers. To assure adequate qualifications for
the psychiatric soéialrwaker, the privilege should be iimitéd Eb thosa
who have substantially:the-same qualifications and dgties as a state
psychiatric social workerly-and who work in state or couaty nental
health facilities or facilities that qualify for reimbursement under the
Califérnia medical assistance program or under Title XVIII of the Social

Security Act.

Profegsional Corporations

. Conforming amendments to the .oscohe-inox Professional Corporation
Act made clear that the relation of :hysician and patieunt exists between

a medical corporation and the patient to whom it renders services, 8 but

14, Bus, & Prof. Code f 17862.

15.- Belmont v. State Persomnnel Bd., 36 Cal. 2App.3d 518, 111 Cal. Aptr.
607 (19?4). _
}Q._,Sgé uQmment, Underprivileged Communications: Extension of the

. ?sychofherapist* Patient Privilege to Patients of Psychiatric
Social Werkers, 61 nal. L, :ev. lu50 (1973).

17. See California State Personmel Board, Spec1fication, Psyciatrlc
Social Worker (rev. 1973).

18, See 1968 Cal. Stats., Ch. 1375, % 3.
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failed tv make clear that the relationship of psychotherapist and pa~
tient also exists between a medical corporation and the patient to whom
it renders services.l9 Likewise, provisions authorizing a maffiage,
family, or child counseling corporaticn neglected to maké clear that the
relationship of psychotherapist and patient exists between such a cor-
poration and its patieat.,zD The application of the ﬁsychotherabiét-
patient privileze to a medical corporation and to a marriage, family, or
child counseling corporation should be made clear and the provision

located in an appropriate place in the psychotherapist~patient statute.

Group and Family Therapy

" There 1s a question whether the psychotherapist-pafieq: é;ivilege
applies in group and family therapy situations. Section 1012 defines a
confidential communication between vatient and psychotneraplst to in-
clude information transmﬁtted between a patient and psychotherapist "in
confidence” and by a means which, so far as the patient 1is aware, dis-
closes- the information teo wo third persons “other‘than those who are
present to further the interest of the patient in the comnsultation, or
those to whon disclosure.is rea50nab1y necessary for . . .ftﬁé'abébﬁ*
plishment of the purpose for which the nsychotherapist is consulted.”
:Alfhoughithese statutory exceptions would seem to iaclude other patiénts
present at group therapy treatment, the language migit be narrowly
construed to make information disclosed at a group therapy session not
privileged.

In light of the frequent use of group therapy for the treatmént of
__emprional_and mental problems, it is important that this form of freat-
. ment be covered by the psychotherapist—-patient privilege. &roup thérapy
is now used more and more in the areas of marriage and family counsel~
ing, juvenile delinguency, alcoholism, and others. It 1s a srowing and

promising form.of psychotherapeutic aid and should be encouraged and

19.  Section 1014 was amended in 1969 to make clear that a- psychological
corporation is covered and again in 19?2 to cover a licensea clini-
‘ecal social workers corporation,

ﬁO._ See Artlcle b (commencing with Section 17875) of- Ehapter 4 of Parc
3 of Division 5 of the Yusiness and Professioans Code, enacted by -
1972 Cal. Stats., Ch 1318, . 1. o
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protected by the privilege.21

The policy considerations underlying the privilege dictate that it
encompass communications made In the course of group therapy. Psycho-
therapy, including group therapy, requires the candid revelation of
matters that not only are intimate and embarrassing, but also pbssibly
hareful or prejudicial to the patient's interests. The Commission has
‘been advised that persons in need of treatment sometimes refuse group
therapy treatment because the psychotherapist cannot assure the patient
that the confidentiality of his communications will be preserved.

The Commission, therefore, recommends that Section 1012 be amended
to make clear thgt the psychotherapist-privilege protects against dis-
closure of communications made during family or other group therapy. It
shﬁuid be unuoted that, if Section 1012 were so amended, the general
réstricticné embodied ic Seétion 1012 would apply to group therapy.
'Thué; coumunications made in the course of group therapy would be within
mtﬁe pfivilegé only if they are made in confidence and by a means which

discloses the information to no other third persons.

Applicatiou of Privilege in Criminal Proceediugs

Section 1028 makes .the psychotherapist-patient privilege applicable
. in criminal proceedings where the psychotherapist is a psychiatrist or
psycﬁolpgist, but inapplicable 1n c¢riminal proceedings where the psjchO“
therapist is a clinical social worker, scheol ps?cnclogist, or marriage,
family, and child counselor.22 The basis for this distinction 1s not
clear., A patient congsulting a psychotherapist expects to receive the
benefit of the privilege regardless of the type of psychotherapist con-
sulted; Section 1028 frustrates this expectation in the case of criminal
proceedings.

| The major effect of Section 1028 is to deny the privilege to the
poor and lower-middle class, who must utilize climical social workers

and family counselors, while preserving the privilege for precisely the

.21 GSee, e.g., Group Therapy and Privileged Communications, 43 Ind.
L.J. §3 (19(7); Fisher, The FPsychotherapeutic Professions and the
-Law of Privileged Communications, 10 Wayne .L. Rev, 609 (1964).

22. Section 1028 provides that, “Unless the psychotherapist is a person
described in subdivision (a) or (B) of Section 1010, there is ne
privilege under this article In a c¢riminal proceeding."

.
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‘:;éme tyﬁes of éommuniﬁafidns by the upper-middle class and the rich, who
' caﬁ éfford ﬁéyﬁhiétrisfs and psy&h@iogists. Section 1028 may also
discourage potential patients from seeking treatment for mental and
emotiﬁnal'disoraéfs for fear 6f discloéufe of communications in criminal
proceedings. Thls is particularly important in drug addiction cases,
-but .it is important in other cases as well.

The interest of society in facilitating the conviction of patients
by inaking thelr communications to their psychotherapists admissible in
..criminal proceedings is adequately protected by .two other exceptions to

the .privilege. Section 1027 denies the privilege where a chiid under 1i
_is the victim of a crime and disclosure would be-in the best “interests
of the child. Sectien 1024 denies the privilege where the patient is
dangerous to himself or herself or to others. In addition, the psycho-
. therapist may be personally liable for failure to exercise due care to

_ disclpose the communication where disclosure is essential to avert danger
tb others.23 , :

The Commission believes that the harm caused by Section 1028 far
‘outwelghs any benefits to society that it provides. The prowvision

.should be repealed.

The Commission's recommendations would be effectuated by enactment

" of the followlng measure:

23. Tarasoff v. Regents of University of California, (7 Cal.3d 425, 551
" P.2d 334, 131 Cal, Rptr, 14 (1976;.




A act to amend Sections 1010, 1012, and 1014 of, to add Section
1018.5 to, and to repeal Sectiom 1028 of the Evidénce Code, relating to

the psychotherapist—patlent privilegd,

The people of the State of California do enact as follows:

bvidence Code § 1010 (amended)

SECTION 1. Section 1010 of the Evidence Code is amended to read:

1010. As used in this article, “psychotherapist’ means:

(a} A person authorlzed, or reasonably believed by the patient to
be authorized, to practice medicine in any state or nation whe dewvetess
or. 48 veasenably bulieved by the patdent ss devetes a substantdad

portien of his £ime te the prassdoes of peyehiatrys while engaged in the

diagnosis or treatment of a mental or emotional condition.

(b) A person licensed as a psychologist under Chapter 6.6 (com~
mencing with Section 2900) of Division 2 of the. Business and Professions

€ecey Code or licensed or certified as a psychologist under the laws of

another state,

(c) A person licensed as a cliunical social worker under Article 4
(commencing with Section 9040) of Chapter 17 of Division 3 of the Busi-
and Frofessions Code, wham he #= while engaged iw: applied psychotherapy
of a nommedical nature.

(¢) A person who is serving as a school psychologist and holds a
credential authorizing such service issued bty the state,.

(e) A person licensed as a marriage, famlly and c¢hild ecounselor
under Chapter 4 (commencing with Section 17800) of Part 3, Zivision 5 of
the business and Professions Code.

{f) & person licensed as a licensed educational psychologist under

Article 5 (coumencing with Section 17360) of Chapter 4 of Part 3 of

Division 5 of the Fusiness and Professions Code.

(g) A person who is serving as a psychiatric social worker in a

mental health services facility of the State of California, or a person

who 1s serving as a psychiatric social worker with substantially the

same qualifications and duties as a statevgggchlatric social worker im a

mental health services fac1;i;x,prov1ded by the county or qualifyin. for




- reimbursement under the California wmedical assistance programn under Sec-

tion 14021 of the Welfare and Institutions Code, or under Title XVIII of

the Federal Social Security Act and repulations thereunder, while en~

gaged ‘in applied psychotherapy of a nonwedical pature. -

Cotment. Subdivision (a) of Sectioﬁ 1010 is-revised to make clear
that a physician néed not be a psychiatrist for tﬁeipeychotherepist—
patient privilege to apply. Tie pfivilege applies to eﬁy:psyehethera—
peutic diagnosis or treatment by a pnyalcian whether or not a psychia-
trist.

Subdivision (b) is amended to recoguize the possibility of treat-
ment of a patilent by a psychologist llcensed or certified in another
‘state. - See Bus. & Prof, Code & 2912, ‘ ‘

Subdivision (f) is added to include a licensed'edueatioeel psychol-
ogist as a psychotherapist for the purpose of the pff;ilege; This addi-
tion complements subdivision (d) (school psyeholo ist) For the quali~
fications for a licensed educatlonal pS}ChOlOUiSt, see Bus. & Prof Code
& 17862, _
. Subdivision (g) is added to include a psychiatric social wvorker as
a psychotherapist for the purpose of the privilege. This a@dition over-
rules lelmont v. State Personnel Board, 36 cal, App.3d 518, 111 Cal.

Hptr.. 607. (1874).  The .addition of subdivision (g) is based on func-
tional gimilarities between presently privileged professionals and

psychiet:ic social workers. Sce generally-Comment,'Underprivileged

Communications: Extension of the ¥sychotherapist~Patient Privilege to
‘_Pa{iegts‘gg-Psychiatric“§pcia1 Workeérs, 61 Cal. L. Fev. 1050 (1973).

Subdivision () 1s limited to those psychiatric sceial workers who have
substantially the same qualifications and duties as a state psychiatric
social worker and who work in state or county mental health services
facilities or facilities that qualify for-reimhursemenf under - the Calil-
fornia medical assistance program or under Title XVIII of the Social

Security Act.
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bvidence Code 37 1010.5 (added)
SEC. 2. Section 1010.5 is added to the Evidence Code, to read:

1018.5. The relationship of a psychotherapist and patient shall
exist between the following corporations and the patients to whom they
‘render professional services, as well as between such patients and
psychotherapists employed by such corporations to render services to
such patients: _

(a) A medical corﬁoration as defined in Article 17 (commencing with
Section 2500) of Chapter 5 of dvision 2 of the Business and Professions
Code.

(b) A psychological corporation as defined in Article 9  {commencing
with Section 2995) of Chapter 6.6 of Livigion 2 of the Business and Pro-
fessidns Code. _

{c) A licensed clinical social workers corporation as defined in
Article 5 (commencing with Section 9070) of Chapter 17 of Livision 3 of
the Bﬁsiness and Professions Code. _

{d) A marriage, family or child counseling corporation as defined
in Article 6 {commencing with Section‘l?a?E) of Chapter. 4 of Part 3 of

Division 5 of the Business and Professions Codez.

Comment. Section 1015.5 is added to continue the second paragraph
of Section 1014(c) with the exception of the definition of "persons"
which is not continued. See Section 1014 and Comment thereto. Sub~
divisions (a) and (d) are new; they make clear the application of the
psychotherapist-patient privilege to types of professional corporations

net previously covered.

12811
Evidence Code § 1012 (amended)

S&C. 3. Section iUl2 of the “vidence Code is amended to read:
1012. As used in this article, 'confidential communication between
patient and psychotherapist’ meaus information, including information

obtained by an examination of the patient, transmitted between a patient
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and. s#s psychotherapist in-the course of that relationship and in confi-
dence: by a means which, se far as-the patient 1s aware, discloses the
~information te no third persons other than those who are present to

- further the interest of the patient in the consultation, or those to
..vwoom disclosure is reasonably necessary for the transmission of the
information or the accomplishment ef the purpose for which the psycho-

therapist 1is consulted, or persons who are participating in the diag-

nosis anc treatment under the direction of the psychotherapist, includ-

ing members of .the patient's family, and includes a dlagnosi§ madé and

- the advice given by. the psychotherapist in the course of that relation-
ship.

Comment. Section 1012 is amended to make clear that the scope of
the section ewbraces marriage counseling, family counseling, and other
forms of group therapy. . However, it should be noted that communications
wade in the course of jolnt therapy are within the privilege only if
they are made in confidence and by a means which discloses the informa-
tion to no other third persons. ‘‘he making of a communlcation that
meets these two requirements in the course of joint therapy would not
amount to a walver of the privilege, See Yvid. Céde § 912{(¢) and (d).

SRR AR I3:35 R
Evidence Code § 1014_(amenqed) _ N
SEC. 4. GSection 1014 of the Lvidence Code is amended to read:

1014. Subject to Section 912 and except as otherwlse provided in
this article, the patient, whether or not a party, has a privilege to
refuse to disclose, and to prevent another from disclosing, a confiden~-
tial communciation between patient and psychotherapist if the privilege
is claimed by:

(a) The holder of the privilege:

{b) A person who is authorized to claim the privilege by the holder
of the privilege; or

(c) The person who was the psychotherapist at the time of the con-
fidential communication, but such person may not claim the privilege if
there is no holder of the privilege in existence or if he 1s otherwise

instructed by a person authorized to permit disclosure.
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¥he relatienokiy of & psyehotherapiss and satdent shall exigs
botween & paycholeogical esvperation as defined 4n Artdeds 5 {eenmencing
with Seetien 29953 of Chapter H-4 of bivisien 2 of #he Basiness and
. Professiens Gode o a licensed elinieal seeial werkess eorporatten as
defined iy Astdedes 3 {eommencins yich Seatien 28703 of GChaster 13 of
bivisten 3 of the Busisess and Prefessiens Gecey and the satient £e whem
4+ repders pﬁe%easienﬂi Sery¥ieedy as well as between aush patients and
payehetherapists espioyed Ly sueh eorpeoratiuns te Fender sesviees &s
sueh patientsr The word Upersenst as used in this subdivésien ihetudes

parenershipss eorporaticnsy asseeciations and ether EFouRs And entisies.

Comnment. The second paragraph of Saction 1014{a), with the excep—
tion of the definition of "persoms,’ is continued in Section 1010.5.
"Person" is defined in Section 175 to Include a partnership, corpora-

tion, association, and other organizations.

‘ ] (12822
Evidence Code & 1028 (repealed)

 SEC. 5. Section 1028 of the rLvidence Code is repealed,
1528: Uniess E£hne poyenotherapist 15 a perser degeribed 4m sub-
dévision {a) or {b) of Scetien 1619; there is me privilese under £his

artdede 48 a eriminal preccedings

Comment. Former Sectior 1024 is not continued. -



